SERVED: March 29, 1994
NTSB Order No. EA-4120
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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-12051
V.

KENNETH H. BERNSTEI N,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Joyce Capps at the concl usion
of an evidentiary hearing held in this case on March 13, 1992.1
In that order, the law judge affirmed an order suspendi ng
respondent’'s private pilot certificate for 120 days based on his

operation of an allegedly unairworthy aircraft on three separate

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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flights. For the reasons stated bel ow, we deny respondent's
appeal and affirmthe |aw judge's initial decision.
The Adm nistrator's order/conplaint alleged the foll ow ng

facts, which the | aw judge found established:

2. On June 16, 1990, you were pilot-in-comand of civil
aircraft N43108, a Pi per PA32300 on a passenger-carrying
flight fromMartha's Vineyard, Massachusetts, to New

Bedf ord, Massachusetts, and on a return flight from New
Bedf ord, Massachusetts, to Martha's Vineyard, Massachusetts.

3. On June 17, 1990, you were pilot-in-comand of civil
aircraft N43108, on a passenger-carrying flight from
Martha's Vi neyard, Massachusetts to Baltinore, Mryl and.

4. CGvil aircraft N43108 is a powered aircraft with a
standard category U. S. airworthiness certificate and
therefore, nust contain an operative tachoneter on board.

5. Prior to said flights, you were aware that the
tachometer on civil aircraft N43108 was i noperative, and
that, as a result, a condition notice was issued and
attached to civil aircraft N43108.

6. Said condition rendered civil aircraft N43108
unai rwort hy.

7. Neverthel ess, you operated civil aircraft N43108 during
these three separate flights, as described in paragraphs 2
and 3 above, when the tachoneter was inoperative.

8. Your operation of said aircraft was [sic] in the matter
and under the circunstances descri bed above was carel ess
and/or reckless so as to endanger the life or property of
anot her.

It was all eged that respondent's operation of his aircraft, as

descri bed above, was in violation of 14 C F.R 91.29(a),



91.33(a), and 91.9.7

flights described in the conplaint,

Respondent admts that he operated his aircraft on the three

8 and that he knew before

2 Section 91.29(a) [now recodified as 91.7(a)] provided:
8§ 91.29 Civil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

Section 91.33(a) [now recodified as § 91.205(a)] provided:

8§ 91.33 Powered civil aircraft with standard category U.S.
ai rworthiness certificates: Instrunent and equi pnent
requirenents.

(a) General. Except as provided in paragraphs (c)(3) and
(e) of this section, no person nay operate a powered civil
aircraft wth a standard category U. S. airworthiness
certificate in any operation described in paragraphs (b)
through (f) of this section unless that aircraft contains
the instrunments and equi pnent specified in those paragraphs
(or FAA-approved equivalents) for that type of operation,
and those instrunents and itens of equipnent are in operable
condi tion.

[ Subsections (b) through (f) make clear that a "[T]achoneter
for each engine" is a requirenent for all types of
operations. |
Section 91.9 [now recodified as 8 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her .

® Respondent denies the flight described in paragraph 3 was

a passenger-carrying flight. W note that M. Stanley, the first
mechani ¢ respondent consulted, testified that respondent told him
he intended to fly back to Baltinore with five passengers. (Tr.

31.)

Wil e respondent denies, in his brief, that he carried

passengers on his flight to Baltinore, he did not present any
testinony or other evidence to contradict M. Stanley's testinony
on this point. However, even assum ng the Adm nistrator did not
prove this elenent of the allegation, in our view this would not
render respondent's violations any | ess serious.
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comenci ng those flights that his tachonmeter was inoperative. He
al so acknowl edges that the FAA placed a condition notice in his
aircraft prior to the flights at issue, and that the notice
identified "tachonmeter cable broken" as one of two conditions
(the other being a mal functioning aileron cable) requiring
correction prior to any flight.* (Exhibit A-2.) However, he
has mai ntai ned t hroughout this proceeding that he should be found
bl anel ess, primarily because he justifiably relied on an aircraft
mechani ¢ (Paul Desrosiers) who told him after fixing the rel ated
aileron problem that the aircraft was airworthy, and safe to
fly.?>

Respondent clains that he was unaware, at that tinme of these
flights, that a Federal Aviation Regulation (FAR) specifically
prohi bits operation of an aircraft which does not contain certain
i nstrunments and equi pnent, including an operable tachoneter. (14
C.F.R 91.33 [now 91.205].) He also argues that "airworthiness"

is a vague term and that he had no way of knowing that it

* FAA inspectors were summoned to respondent's aircraft on
Sat urday, June 16, 1990, by Ednund Stanl ey, who respondent had
initially contacted after he had been infornmed that M. Stanley
was the only certificated aircraft mechanic on the island of
Martha's Vineyard. M. Stanley indicated to the FAA that his
concern was based on respondent’'s apparent intention to return to
Baltinore the foll ow ng day, with passengers -- even after being
informed by M. Stanley that the tachoneter cable could not be
fixed that weekend and the aircraft would be unairworthy w thout
an operational tachoneter.

> M. Desrosiers testified that he did indeed tel
respondent that the aircraft was safe to fly. However, he stated
that he did not renmenber whether he told himthe aircraft was
ai rworthy, although M. Desrosiers' testinony at the hearing
indicated that, in his opinion, it was airworthy. (Tr. 74, 86.)
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enbraces the aircraft's conformty with its type design as well
as its condition for safe flight.®

To prove a violation of section 91.29(a) [now 91.7(a)], the
Adm ni strator nust show that the airman operated an aircraft that
he knew or reasonably should have known was not airworthy.’ The
fact that the FARs specifically require that an aircraft nust
have an operational tachonmeter in order to be lawfully flown,?
standi ng al one, is enough to establish that respondent should
have known that his aircraft was unairworthy because of the
i noper abl e tachoneter.?®

Nevertheless, it is apparent fromthe record that respondent
al so had actual notice of the unairworthy and unsafe condition of
his aircraft. He was inforned by M. Stanley that, even if he

could fix the aileron problem respondent's aircraft would stil

® Before an aircraft may be considered airworthy, it "(1)
must conformto its type certificate, if and as that certificate
has been nodified by supplenental type certificates and by
Airworthiness Directives; and (2) nmust be in condition for safe
operation.”™ Adm nistrator v. N elsen, NISB Order No. EA-3755 at
4 (1992), citing Adm nistrator v. Doppes, 5 NITSB 50, 52 n. 6
(1985). We note that this definition is reflected in section
603(c) of the Federal Aviation Act (49 U . S.C. 1423(c)) and in
section 21.183 of the FARs (14 C.F. R 21.183), both setting forth
criteria for the FAA s issuance of airworthiness certificates.
Thus, we find respondent’'s vagueness argunent w thout nerit.

" Administrator v. Parker, 3 NTSB 2997 (1980); Admi nistrator
v. Gasper, NISB Order No. EA-3242 (1991).

8 14 CF.R 91.33(a) [now 91.205(a)]. See also 14 C.F.R
Part 23, setting forth airworthiness standards for the issuance
of type certificates, specifically section 23.1305, which
requires a tachoneter for each engine.

° It is axiomatic that an airman is charged with know edge
of the FARs.
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be unai rworthy because of the inoperative tachoneter.® (Tr. 30,
41.) In addition, he was explicitly notified by the FAA through
a condition notice, that the broken tachoneter cable was an
i mm nent hazard to safety, and that operation of the aircraft
prior to correction of this condition would be contrary to the
FARs. (Exhibit A-2.) 1In view of respondent's actual and
constructive know edge that his aircraft was not airworthy, we
hol d that respondent could not reasonably rely on M. Desrosiers
al l eged representation to the contrary.™

The Adm nistrator presented expert testinony pertaining to
the safety reasons for requiring an operational tachoneter.'?
| ndeed, the condition notice indicated that the broken tachoneter
cable (along wwth the mal functioning aileron) constituted "an

i mm nent hazard to safety." Although counsel for the

0 Al t hough respondent disputes that M. Stanley told him
this, the | aw judge, after recognizing respondent's disagreenent,
made an explicit credibility finding in favor of M Stanley's
testinmony on this point. (Tr. 175.) W see no reason to
overturn this credibility finding. See Adm nistrator v. WI son,
NTSB Order No. EA-4013 at 4-5 (1993).

' The | aw j udge noted, and we concur, that M. Desrosiers
testinony indicates that he does not appear to understand the
di fference between the two elenents of airworthiness (flyability
and conformance with type design). (See, e.g. , Tr. 86-8, 93,
95.) W are also alarned that M. Desrosiers -- an FAA-
certificated nmechanic -- apparently considered it both | awful and
safe for respondent to fly an aircraft with an inoperable
tachonet er

2 The tachoneter, the only instrument which gauges the
engi ne revolutions per mnute (RPMs), is used to check the
engi ne's performance status in a variety of situations. (Tr.
57.) Wthout an operational tachoneter, a pilot could not be
certain whether, for exanple, the engine had reached its ful
t akeof f power, or whether it was exceeding its operating
l[imtations. (Tr. 67, 114.)
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Adm ni strator stated, in closing argunent, that the FAA s
position in this case is based only on the first prong of the

ai rworthiness test (that respondent's aircraft did not conformto
its type certificate (Tr. 159)), the evidence supports his
argunent on appeal that the inoperable tachoneter created an
unsafe condition which potentially endangered respondent and
others (App. Br. at 16-7). W agree with the Admnistrator's
position on appeal, and hold that respondent's aircraft failed to

nmeet either prong of the airworthiness test, i.e., it neither

confornmed to its type design, nor was in a condition for safe
oper ati on.

Accordingly, it is clear that respondent violated sections
91.29(a) [now 91.7(a)] (operation of an unairworthy aircraft),
91.33(a) [now 91.205(a)] (operation of an aircraft w thout an
operabl e tachoneter) and 91.9 [now 91. 13(a)] (carel ess or
reckl ess operation of an aircraft so as to endanger persons or
property).

Respondent raises several additional arguments which nerit
little discussion. W reject respondent's contention that 14
C.F.R 91.3(b), which permts a pilot to deviate fromthe FARs to

the extent required to neet an in-flight enmergency requiring

B3 1n view of the safety hazards inplicit in operating
w t hout an operable tachoneter, we think an independent, as
opposed to a residual, violation of section 91.9 has been
established. Contrary to respondent’'s assertion that no persons
or property were endangered, his operations potentially
endangered his passenger on the first flight (M. Desrosiers), as
wel | as other persons or property he m ght have encountered in
the air or on the surface in the event of a m shap.
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i mredi ate action, is applicable to the circunstances of this
case. Respondent asserts that the three flights here at issue --
two of which were related to returning nmechanic Desrosiers to his
facility and the third which involved flying the aircraft back to
Baltinore -- were all "part and parcel of his efforts to correct

the original emergency conditions,"” i.e., the aileron and

tachoneter mal functions which arose during his flight to Martha's
Vi neyard on Friday, June 15. (App. Br. at 17-9.) However, as
we said in Adm nistrator v. Chritton, 5 NTSB 2444, 2447 (1987),

aff'd, Chritton v. NISB, 888 F2d 854 (D.C. Gr. 1989),

[t] he kind of enmergency to which Section 91.3(b) refers is
an inflight emergency that requires i medi ate acti on.
Mor eover, the tenporary suspension of the effectivity of the
operating rules of FAR Part 91, for the duration of the
energency itself, is not intended to extend to an entire
flight operation but only to an unforeseeabl e condition that
arises after takeoff.
Respondent al so contends that the FAA inspectors' and M.
Stanley's entry into his aircraft, in connection with the FAA s
i nspection and issuance of the condition notice, violated the
Fourth Amendnent of the Constitution and al so constituted a
crimnal trespass, because respondent had not consented to the
entry. W note, however, that section 609 of the Federal
Avi ation Act (49 U S . C. 1429), which is cited on the condition
notice itself, authorizes the Adm nistrator to reinspect aircraft
"fromtinme to tinme," w thout any requirenment for consent, a
warrant, or even probable cause. However, assum ng the Fourth
Amendnent applies to this situation, we think it unlikely that

any violation occurred. Not only did M. Stanley, who opened
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respondent’'s aircraft to the inspectors for inspection, indicate
that he had respondent's perm ssion to enter and work on the
aircraft (Tr. 54, 61, 126), but he had provided the inspectors
with sufficient information based on his own earlier inspection
of the aircraft to give the inspectors probable cause to believe
the aircraft was unairworthy and woul d constitute a hazard to
safety if flown.

Respondent' s procedural argunents are simlarly unavailing.
Regardi ng the place of the hearing, the |law judge was required by
our rules to give "due regard . . . to the convenience of the
parties.”" (49 C.F.R 821.37(a).) Al of the Admnnistrator's
W t nesses, including all of the percipient wtnesses (except
respondent), and counsel for the Adm nistrator were | ocated near
Boston. The |aw judge's decision to set venue in Boston, as
opposed to Washington, D.C., as respondent requested, did not

constitute an abuse of discretion. See Admnistrator v. Berko,

6 NTSB 1334 (1989). Nor can we agree with respondent that the

| aw judge inpermssibly "controlled" his testinony. Respondent's
position was made clear both in his pre-trial filings and at the
hearing, in argunent and testinony. The |aw judge's pointed
questioning of respondent nerely indicated her disagreenent with

respondent’' s untenabl e position.

Y I'n any event, we would reach the sanme result even if we
excluded the results of that challenged entry (issuance of the
condition notice) fromour consideration of this case. W would
have no difficulty concluding that respondent knew or shoul d have
known that his aircraft was unai rworthy, even absent the
condition notice.



10

Finally, respondent asserts that the regul ati ons which he
was charged with violating were not properly identified, in that
the conplaint cited Part 91 section nunbers which, although valid
at the time of the flights here at issue, had been renunbered by
the time the order was issued on July 16, 1991. However, the
conpl ai nt provided respondent wth adequate notice of the content
of the pertinent regulations. Moreover, we note that the FAR
vol une containing Part 91 contains a redesignation table which
clearly correlates the old section nunbers with the new ones.

In sum we uphold the law judges's initial decision in this
case. W agree that, in view of the deliberate nature of
respondent’'s of fense, and fact that there were three separate
flights, a 120-day suspension of respondent's pilot certificate
is justified.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;

2. The initial decision is affirmed; and

3. The 120-day suspension of respondent's pilot certificate
shall comrence 30 days after the service of this opinion and

order.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

1> For the purpose of this opinion and order, respondent
nmust physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



